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Abstract

Background

Nowadays, there are more groups joining the charity activities and
regulations of nonprofit organization of the Civil Code is not suitable anymore.
Hence, the Foundation Act has been proposed by the Ministry of Justice to
regulate the nonprofit organization. According to Article 59, Paragraph 3 of the
“Foundation Act”, it delegates regulators to have authority to establish rules in
greater detail. Under such circumstances, the research aims to propose some
suggestions for regulators to deal with such rules.

Research Methodology

First, the project researches problems and resolutions of nonprofit
organizations from local and foreign academic papers. Second, this project
aims to compares and contrast policies of nonprofit organization regulatory
scheme in the U.S., Japan, and Taiwan. Third, we hold two seminars to figure
out what Taiwan regulation needs in nonprofit organizations. Besides, the
research team also visits foundations and regulators in Japan in order to
understand how their new regulations work. At last, suggestions were proposed
after analyzing each factor that may affect the behavior of nonprofit
organizations.

Discoveries

Charitable activities are involved public policy in a country. Hence, if
foreign nonprofit organizations would deal with charitable activities in Taiwan,
it must get the recognition firstly. Under the Article 25 of Civil Code, a
juridical person is established only according to this code or any other acts.
There is no exception for the foreign nonprofit organization. We therefore
support this policy under the Foundation Act.

According to the Article 4 of “Foundation Act”, it seems that there are two
regulators. One is the Ministry of Justice, the other is the Court. However, this
research project still concludes that the affair of registration of nonprofit
organization has no need to transfer from the Court to a particular regulator.



Suggestions

Article 1 | These Regulations are adopted pursuant to Article 59,
Paragraphs 3, of the Foundation Act.

Article 2 | Unless otherwise provided by the act, the establishment of
the foreign foundation shall not be recognized.

The foreign foundation, which can apply for recognition
according to the preceding paragraph, is restricted to
charitable organization.

Article 3 | Until applying for recognition of establishment, foreign
foundation must engage in continuing relative activities for
at least two years.

Article 4 | Foreign foundation which applies for recognition of
establishment, should obtain at least one director who has
R.O.C. nationality and have residences in R.O.C.

Keywords

Nonprofit organization, Foundation, Charitable Organization, Recognition,
Juridical Person.
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¥ See Lizabeth A. Moody, Revision the Model Nonprofit Corporation Act: Plus Ca Change, Plus C est La Meme
Chose, 41 GA. L. REV. 1335, 1345-46 (2007).
' See Michael E. Malamut, ssues of Concern to Parliamentarians Raised by the 2008 Revision of the Model
Nonprofit Corporation Act 24, available
ar http://www.michaelmalamut.com/articles/2009Q1_-_2008_Model_Nonprofit_Corporation_Act.pdf.
P EEIEE A RSN BB TE R SRR B — A EA A 5E 0 H 103-122
zzvzu]ab]e at. http:/fwww.rdec.gov.tw/public/PlanAttach/200605171709591602226.pdf © 5535 S TR 48 B ek &
& 95 FELF ST E S8 EIENE OB 2158 - H 116-26 ©

21



e -1 California ti 2 IR BhpiE 1 R EEEE
(224 4152 42 % 5002 | (2% f1i2 42 % 6910
W X P EE 2000 | EER P %5 2101

%)

%4 % Colorado BRA &K BipiE 1 R EEEE

(ﬂ“ﬂ/z&;‘é%’: (#“?,4 £
122-103 #£ ) -135-101 £ )

B 7 3 5. Connecticut AL AR ﬂ 2L {2
FHIEAEF 332640 0F | FREAZEARTHR
FEP DK & F

% ¥ Delaware g B IR FE R U

B 5 T4+ % District of | R4 & Bip2 i ZRIPEE

Columbia
(228 1z A3 5| (228 13 2 2 %
29-301.09 i% ) 29-301.64 %)

# % 2 :£ Florida t 2 R W20 Kl FF e
(228 9] 4 32 5| (228 4% 4 2 %
617.01201 %) 617.1501 i% )

% /o 17 Georgia b3l I Wipi2 i K RIPIEF
(22 % Jlid 2 5| (228 1 4 £
14-3- 120 i) 14-3- 1501 i)

% = % Hawaii BRAID & Wy A K JfIGH

AR 4 R (R Al AR

414D-3 i% ) 414D-271 %)

£ £ /7 Idaho BRlA & Wikir 1 Kl fISF e
(22 % Jli2 2o % | (228 12 ¢ 2 %
30-3-2 i% ) 30-3-116 %)

# 413 llinois bl I Whkir 1 K IS F e
(;k L\l? &/24; 5 (;,»k »u,)i :%

105/101.10 i )

105/113.05 ix )

22




Er % % 4 Indiana bi 3l IR WILEA RRFEE R

(223 12 A2 % | (225 91 5
23-17-3-5 %) 2317261:1)
& j7 % lowa b2l Y Bipi2 i Ze F5Ee

E B UIE IS I S B G (R e

504.111 i ) 504.1501 % )
H fE 21 Kansas ARG ANE A g & UPES
¥ 2 A Kentucky b0 EE WyEE A K ,E SF e
A ) (AR S
273.252 i% ) 273.361 i% )
¥ % 27 7R Louisiana b3l I Wipi2 i KRIPIET

(228 f1iE 2 2% 205 | (224 412 12 % 304

& F] Maine BR A& Wihpi2 A HLFEE R

5 2 fF Maryland E

Pl %’z =
JirH Massachusetts R SERAERIIESF
(>F2A2%161%)
% @ 42 Michigan BRI & Bhpi2 A K FGHE e
(228 1 22 % (298 910 ¥
450.2132 %) 450.3002 ix )
R FkiE Minnesota BRlA & Wiz i R FGEE

(224 12 432 5 (228 fl 4 %

317A. 821 iE) 303.03 %)

% a @ v Mississippi BRAID & Bhpi2 A K FGHE e

(224 1 2 5| (24 fl 3w




79-11-115 i% ) 79-11-367 % )

% # 2 Missouri bl 220 R W2 i REFET

(;,}EL«(,},J/ZA;-ZJ;‘% (;'%M’f//\ az

355.011 i% ) 355.751 %)
% ~ £ Montana N Fopzi R e
( 2k L»l ATIJ PESE G S § ( EL ‘f ES
35-2- 119 i) 35-2-820 i% )
p #2174 Nebraska BR A& Bhpi2 1 KL FEHE

(2o fli 4 % | (2 fl2 ¢ %

21-1903 % ) 21-19-146 %)

p #=iE Nevada bl T VER LY
(228 1 %32 % (228 41 % 2 %
82.081 i ) 82.5231 i% )

#7F # % New Hampshire | & 2£3 12 4 & &Y AR

#7% @ New Jersey BR A &K B KEFEE
(224 1 L 2 % SO A U= ISR E
15A:2-8 i) 15A:13-4 i£ )

#7% @ B New Mexico bi: 3l R Wiz i KL FEE

ol L s (2 Al L F
53-8-69 ~ 53-8-70 i% ) 53-8-64 i%)

& % New York BRI E Bypiz i Kl FNE e

o AlE A E H 402 | (2L qlix 4x % 1301
,,+ ) l'+ )

-«

A+ R %k 4 North| #p/a % b SESENE LA Ak
Carolina
(2o 8 i 42 8] (224 413 4 2 %
55A-1-20 i% ) 55A-15-01 i% )
A i 44 North Dakota bl IR Wiz i R FF®

(2§ fl# 4 5| (2 03 4y
10-33-09 £ ) 10-33-128 ix )

24




# % # Ohio BRI A& b SE SRR LA Bk

(;'}EN?'J/zAféaﬁ (;'%“’f//‘ *

1702.04 i% ) 1703.03 £ )
# 5.4 7 5 Oklahoma FL “? ERRPENLY . P A ke g
# ¥ K Oregon BR] A Wihpid A KL FEE

(224 1 432 5 (228 fl 4%

65.004 i ) 65.701 % )
# ' Pennsylvania BR A& Bipiz A HEFEE

S

(224 4152 432 % 5309 | (24 Ui 4 2 % 6121
""’) l'+ )

% ¥ & Rhode Island b3l I Wiz i KL FEE

Sl B VIR IR N I G - VIR SR

7-6-35 1% ) 7-6-70 i% )

s + % % 3 South| ®Ep|i i Bhpi2 1 KL PEHE

Carolina
(228 1 22 % (228 12 + 32
33-31-120 i% ) % 33-31-1501 %)

@ £ f# South Dakota | # /| &% Bipix A KR FEE
(2o 1 2 % | (228 12 4 2 %
47-22-12 %) 47-27-1 i% )

a4 @ Tennessee bl I Bipiz A HEFEE
(22 % 41 & 2| (228 11 « 2 %
% 48-51-301 i% ) 48-65-101 i% )

8 5. ¥ Texas bl I Wy A K JfIGH
(& # 252 Business | (& # 252 Business
Organizations Code % | Organizations Code %
3.005 %) 9.001 ix )

3 % Utah BRI & Wiz i R FGEE
(22 % 1 32 4 2| (2% 4] £
% 16-6a-105 i% ) 16-6a-1501 u+)

25




# % 4 Vermont BRI A& b SE SRR LA Bk

%) %)

% R I Virginia #EZLFJE A &2V A

# g %7 Washington bl I ‘iz HLfEEE
(22 % F1 i 2 2] (225 1z 4 ¥
% 24.03.150 £ ) 24.03.305 i£)

& ¥ R 47 West Virginia | 2 5] 4 & Bipiz A HEFEE

(228 & 4 | (224 flF L 2%

% 31E-1-120 i% ) 31E-14-1401 i% )

< #7& * Wisconsin E2EY S A E2EY NS A

BB P Wyoming bR Blpzi K FEE e
(25 % 12 % | (228 4l 4 3%
% 17-19-120 i% ) 17-19-1501 u’li{)

(7= L B p 75 F)

RN R AL SRR PR L SR
LB QUL BRI N o N oL AP ETRA-

BEFAIEAE TSR S N o B F AL P
N 5 ~ = v s 2 et w2
‘}.x’i‘/é':AE]'J’ }%'KA\ ANLRE S Lﬁ.‘{’ﬁ:#ﬂ ”qr’riblbfﬁﬂa J(\‘ 3°4‘<

F
L «’-]J?‘\;ﬂi_vk»l,f ‘/21 /Z‘E\‘.}b‘ ’ )I}Lj’i-%;}l]/; A _7\’:‘_:/{:‘ ’ g%_}_gg]lll % ’ é /24; T
N s [N X T s 22

* See Fishman, supra note 17, at 660.
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102 REE)ERESE 1 (5) “Corporation” or  “domestic corporation”  means a corporation (1) formed under
this chapter, or existing on its effective dateand theretofore formed under any other general statute or by any special
act of this state, exclusively for a purpose or purposes, not for pecuniary profit or financial gain, for which a
corporation may be formed under this chapter, and (2) no part of the assets, income or profit of which is distributable
to, or enures to the benefit of, its members, directors or officers except to the extent permitted under this statute.

® 8001 &I ¢ (a) A corporation, as defined in subparagraph (5),paragraph (a) of § 102(Definitions), may be
formed under this chapter as provided in paragraph (b) unless it may be formed under any other corporate law of this
state in which event it may not be formed under this chapter unless such other corporate law expressly so provides.

(b) A corporation, of a type and for a purpose or purposes as follows, may be formed under this chapter, provided
27
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consents required under any other statute of this state have been obtained:

Type A--A not-for-profit corporation of this type may be formed for any lawful non-business purpose or purposes
including, but not limited to, any one or more of the following non-pecuniary purposes: civic, patriotic, political,
social, fraternal, athletic, agricultural, horticultural, animal husbandry, and for a professional, commercial, industrial,
trade or service association.

Type B--A not-for-profit corporation of this type may be formed for any one or more of the following non-business

purposes: charitable, educational, religious, scientific, literary, cultural or for the prevention of cruelty to children or
animals.

Type C--A not-for-profit corporation of this type may be formed for any lawful business purpose to achieve a lawful
public or quasi-public objective.

Type D--A not-for-profit corporation of this type may be formed under this chapter when such formation is
authorized by any other corporate law of this state for any business or non-business, or pecuniary or non-pecuniary,

purpose or purposes specified by such other law, whether such purpose or purposes are also within types A, B, C
above or otherwise.

(c) If a corporation is formed for purposes which are within both type A and type B above, it is a type B corporation.
If a corporation has among its purposes any purpose which is within type C, such corporation is a type C corporation.
A type D corporation is subject to all provisions of this chapter which are applicable to a type B corporation under
this chapter unless provided to the contrary in, and subject to the contrary provisions of, the other corporate law
authorizing formation under this chapter of the type D corporation.
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% 204 EPR Y AYEAAHEET LI EXB AR P A @
REKRIEJZGFL  RAFLIBRAFEL 22300 3 a0

% 402 iEE B3R = 2L 4152 4 = 2 (Certificate of Incorporation) >
SFHBE A LfE A5 (ANBCC A DA FF (272 4)-

(i) p g £ Fm2 Tnw | (Approval) :

% 404 iE2 R o TR 2 2 JIE A 2 P ey RSE P
W2 27 o % 404 iE(0)IEP R e p FRE - D3 AR E R - Rk

26 A5

55 204 {5 2 * Notwithstanding any other provision of this chapter or any other general law, a corporation of any
type or kind to which this chapter applies shall conduct no activities for pecuniary profit or financial gain, whether or

not in furtherance of its corporate purposes, except to the extent that such activity supports its other lawful activities
then being conducted.

" See Eric T. Schneiderman, Procedure for Forming and Changing Not-For-Profit Corporations in New York State
1-6, available at. http://www.ag.ny.gov/bureaus/charities?/pdfs/how_to_incorporate.pdf
¥ See id. at 3FANSENEZIRT > LEH—EEET: > FEEERIT LR » FEHREERERE -
(Certificates of Incorporation with certain purposes must be reviewed by government agencies. The agency
approval must be attached to the Certificate of Incorporation. Following is a partial list of the agencies that must
approve certain Certificates of Incorporation. )
P8 404 BE(0)IETESC ¢ (b)(1) Every certificate of incorporation which includes among its purposes the care of
desutute, delinquent, abandoned, neglected or dependent children; the establishment or operation of any adult care
facility, or the establishment or operation of a residential program for victims of domestic violence as defined
insubdivision four of section four hundred fifty-nine-a of the social services law, or the placing-out or boarding-out of
children or a home or shelter for unmarried mothers, excepting the establishment or maintenance of a hospital or
facility providing health-related services as those terms are defined in article twenty-eight of the public health law
and a facility for which an operating certificate is required by articles sixteen, nineteen, twenty-two and thirty-one of
the mental hygiene law; or the solicitation of contributions for any such purpose or purposes, shall have endorsed
thereon or annexed thereto the approval of the commissioner of the office of children and family services or with
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respect to any adult care facility, the commissioner of health.

(2) A corporation whose statement of purposes specifically includes the establishment or operation of a child day care
center, as that term is defined insection three hundred ninety of the social services law, shall provide a certified copy
of the certificate of incorporation, each amendment thereto, and any certificate of merger, consolidation or dissolution
involving such corporation to the office of children and family services within thirty days after the filing of such
certificate, amendment, merger, consolidation or dissolution with the department of state. This requirement shall also
apply to any foreign corporation filing an application for authority undersection thirteen hundred fourof this chapter,
any amendments thereto, and any surrender of authority or termination of authority in this state of such corporation.

¥ 5 404 16 (p)IEE ST ¢ Every certificate of incorporation of a medical corporation as defined in article forty-four of
the public health law and organized pursuant thereto and pursuant to this chapter, shall have endorsed thereon or
annexed thereto the consent of the commissioner of health and the approval of the public health and health planning
council.

EE 404 1WA ST ¢ Every certificate of incorporation which includes among its purposes and powers the
establishment or maintenance of a hospital or facility providing health related services, as those terms are defined in
article twenty-eight of the public health law, or the solicitation of contributions for any such purpose or two or more
of such purposes, shall have endorsed thereon the approval of the public health and health planning council.

* U 404 {6 (q)TEJE S Every certificate of incorporation which includes among its corporate purposes or powers the
establishment, or operation of a facility for which an operating certificate from the commissioner of mental health is
required by article thirty-one of the mental hygiene law, or the solicitation of contributions for any such purpose,
shall have endorsed thereon or annexed thereto the approval of the commissioner of mental health.

P 404 6(d)PEJE SZ : Every certificate of incorporation which includes a purpose for which a corporation might be
chartered by the regents of the university of the State of New York shall have endorsed thereon or annexed thereto
the consent of the commissioner of education.

* B 404 BR(W)IEJF S © Bvery certificate of incorporation which includes among the purposes of the corporation, the
establishment or operation of a substance abuse, substance dependence, alcohol abuse, alcoholism, or chemical abuse
or dependence program, or the solicitation of contributions for any such purpose, shall have endorsed thereon or
annexed thereto the consent of the commissioner of the office of alcoholism and substance abuse services to its filing
by the department of state.

P B 404 &(v)TEJF S - Bvery certificate of incorporation which includes among the purposes of the corporation, the
establishment, maintenance and operation of a nonprofit property/casualty insurance company, pursuant to article
sixty-seven of the insurance law, shall have endorsed thereon or annexed thereto the approval of the superintendent of
insurance.
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¥ 404 16 (a)PEJE S Every certificate of incorporation which includes among its purposes the formation of a trade
or business association shall have endorsed thereon or annexed thereto the consent of the attorney-general.

75 1301 fR(a)EF 2 ¢ A foreign corporation shall not conduct activities in this state until it has been authorized to
do so as provided in this article. A foreign corporation may be authorized to conduct in this state any activities which
may be conducted lawfully in this state by a domestic corporation, to the extent that it is authorized to conduct such
activities in the jurisdiction of its incorporation, but no other activities.

* 55 1303 {&&JFC - The attorney-generalmay bring an action to restrain a foreign corporation from conducting in this
state without authority any activities for the conduct of which it is required to be authorized in the state, or from
conducting in this state any activities not set forth in its application for authority or certificate of amendment filed by
the department of state. The attorney-generalmay bring an action or special proceeding to annul the authority of a
foreign corporation to conduct in this state any activities not set forth in its application for authority or certificate of
amendment or the authority of which was obtained through fraudulent misrepresentation or concealment of a material
fact or to enjoin or annul the authority of any foreign corporation which within this state contrary to law has done or
omitted any act which if done by a domestic corporation would be a cause for its dissolution
under(Attorney-general'saction for judicial dissolution) or to annul the authority of a foreign corporation that has been
dissolved or has had its authority or existence otherwise terminated or cancelled in the jurisdiction of its incorporation.
The attorney-generalshall deliver a certified copy of the order of annulment to the department of state. Upon the filing
thereof by the department of state the authority of the foreign corporation to conduct activities in this state shall be
annulled. The secretary of state shall continue as agent of the foreign corporation upon whom process against it may
be served in any action or special proceeding based upon any liability or obligation incurred by the foreign
corporation within the state prior to the filing of the certified copy of the order of annulment by the department of
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25 1304 fi&(a)IEJF 32 ¢ A foreign corporation may apply for authority to conduct activities in this state by filing an
apphcat1on entitled “Application for authority of ..... (name of corporation) under section 1304 of the Not-for-Profit
Corporation Law.” The application shall be signed and delivered to the department of state.

“ B 1313 f&JESZ ¢ (a) A foreign corporation conducting activities in this state without authority shall not maintain
any acnon or special proceeding in this state unless and until such corporation has been authorized to conduct
activities in this state and it has paid to the state all fees, penalties and franchise taxes, if any, for the years or parts
thereof during which it conducted activities in this state without authority. This prohibition shall apply to any
successor 1n interest of such foreign corporation.

(b) The failure of a foreign corporation to obtain authority to conduct activities in this state shall not impair the
validity of any contract or act of the foreign corporation or the right of any other party to the contract to maintain any
action or special proceeding thereon, and shall not prevent the foreign corporation from defending any action or
special proceeding in this state.

‘B 1318 &JFSC ¢ () Except as otherwise provided in this chapter, the directors and officers of a foreign
corporatlon conducting activities in this state are subject, to the same extent as directors and officers of a domestic
corporation, to the provisions of:

(1)Section 719(Liability of directors in certain cases) except subparagraph (a)(4) thereof, and

(2)Section 720(Action against directors and officers for misconduct)

(b) Any liability imposed by paragraph (a) may be enforced in, and such relief granted by, the courts in this state, in
the same manner as in the case of a domestic corporation.

“ 85 1319 {&JFSZ ¢ A foreign corporation conducting activities in this state shall, in the same manner as a domestic
corporation, disclose to its members of record who are residents of this state the information required under Article 5
and shall be liable as provided insection 521(Liability for failure to disclose required information) for failure to
comply in good faith with these requirements.
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25 501 8RS ¢ A corporation shall not have stock or shares or certificates for stock or for shares, but may issue
non-transferable membership certificates or cards to evidence membership, whether or not connected with any
financial contribution to the corporation, as provided insection 601(Members). The fact that the corporation is a
not-for-profit corporation, and that the membership certificate or card is non-transferable shall be noted
conspicuously on the face or back of each such certificate or card.

“ B8 515 R(a)YEJE ST ¢ A corporation shall not pay dividends or distribute any part of its income or profit to its
members, directors, or officers.

® 5 515 /& O0)IEE T ¢ A corporation may pay compensation in a reasonable amount to members, directors, or
officers for services rendered, and may make distributions of cash or property to members upon dissolution or final
liquidation as permitted by this chapter.

85 515 {6 (a)YEJE S © The board shall present at the annual meeting of members a report, verified by the president
and treasurer or by a majority of the directors, or certified by an independent public or certified public accountant or
a firm of such accountants selected by the board.

88 521 &I ¢ Failure of the corporation to comply in good faith with the notice or disclosure or reporting
provisions ofsection 501(Stock and shares prohibited; membership certificates authorized), orparagraph (c) of section
503(Capital certificates), orparagraph (c) of section 505(Subvention certificates), orparagraph (b) of section
513(Administration of assets received for specific purposes), orsection 518(Reports to comptroller), orsection
519(Annual report of directors), orsection 520(Reports of corporation), shall make the corporation liable for any
damage sustained by any person in consequence thereof.

* B 112 &JE S ¢ (a) The attorney-general may maintain an action or special proceeding:
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(1) To annul the corporate existence or dissolve a corporation that has acted beyond its capacity or power or to
restrain 1t from carrying on unauthorized activities;

(2) To annul the corporate existence or dissolve any corporation that has not been duly formed;

(3) To restrain any person or persons from acting as a domestic or foreign corporation within this state without being
duly incorporated or from exercising in this state any corporate rights, privileges or franchises not granted to them by
the law of the state;

(4) To procure a judgment removing a director of a corporation for cause undersection 706(Removal of directors);

(5) To dissolve a corporation under article 11 (Judicial dissolution);

(6) To restrain a foreign corporation or to annul its authority to carry on activities in this state undersection
1303(Violations).

(7) To enforce any right given under this chapter to members, a director or an officer of a Type B or Type C
corporation. The attorney-general shall have the same status as such members, director or officer.

(8) To compel the directors and officers, or any of them, of a Type B or Type C corporation which has been dissolved
undersection 1011(Dissolution for failure to file certificate of type of Not-for-Profit Corporation Law undersection
113) to account for the assets of the dissolved corporation.

(9) Upon application, ex parte, for an order to the supreme court at a special term held within the judicial district
where the office of the corporation is located, and if the court so orders, to enforce any right given under this chapter
to members, a director or an officer of a Type A corporation. For such purpose, the attorney-general shall have the
same status as such members, director or officer.

YOd Ay I B R B L X & F8 By Court of Appeals 0 55 2% BE 4 &9 0N A B 2R W 0 available  ar.
http://www.courts.state.ny.us/courts/structure.shtml, Last visit: 2011/07/20.

Y B8 114 f6&JEC ¢ Type B and Type C corporations, whether formed under general or special laws, with their books
and vouchers, shall be subject to the visitation and inspection of a justice of the supreme court, or of any person
appointed by the court for that purpose. If it appears by the verified petition of a member or creditor of any such
corporation, that it, or its directors, officers or agents, have misappropriated any of the funds or property of the
corporation, or diverted them from the purpose of its incorporation, or that the corporation has acquired property in
excess of the amount which it is authorized by law to hold, or has engaged in any business other than that stated in its
certificate of incorporation, the court may order that notice of at least eight days, with a copy of the petition, be
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served on the corporation and the persons charged with misconduct, requiring them to show cause at a time and place
specified, why they should not be required to make and file an inventory and account of the property, effects and
liabilities of such corporation with a detailed statement of its transactions during the twelve months next preceding
the granting of such order. On the hearing of such application, the court may make an order requiring such inventory,
account and statement to be filed, and proceed to take and state an account of the property and liabilities of the
corporation, or may appoint a referee for that purpose. When such account is taken and stated, after hearing all the
parties to the application, the court may enter a final order determining the amount of property so held by the
corporation, its annual income, whether any of the property or funds of the corporation have been misappropriated or
diverted to any other purpose than that for which such corporation was incorporated, and whether such corporation
has been engaged in any activity not covered by its certificate of incorporation. An appeal may be taken from the
order by any party aggrieved to the appellate division of the supreme court, and to the court of appeals, as in a civil
action. No corporation shall be required to make and file more than one inventory and account in any one year, nor to
make a second account and inventory, while proceedings are pending for the statement of an account under this
section.

B8 5111 &R © Subject to any other provisions of law of this state applying to the particular class of corporation
or line of activity, a corporation may be formed under this part for any public or charitable purposes.

? 55 5410 f&J5SZ ¢ No corporation shall make any distribution. This section shall not apply to the purchase of a
membership in a limited-equity housing cooperative, as defined inSection 33007.5 of the Health and Safety Code,
which 1s organized as a public benefit corporation.

¥ 5233 JFSZ ¢ If a self-dealing transaction has taken place, the interested director or directors shall do such
thmgs and pay such damages as in the discretion of the court will provide an equitable and fair remedy to the
corporation, taking into account any benefit received by the corporation and whether the interested director or
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directors acted in good faith and with intent to further the best interest of the corporation. Without limiting the
generality of the foregoing, the court may order the director to do any or all of the following:

(1) Account for any profits made from such transaction, and pay them to the corporation;

(2) Pay the corporation the value of the use of any of its property used in such transaction; and

(3) Return or replace any property lost to the corporation as a result of such transaction, together with any income or
appreciation lost to the corporation by reason of such transaction, or account for any proceeds of sale of such property,
and pay the proceeds to the corporation together with interest at the legal rate. The court may award prejudgment
interest to the extent allowed in Section 32870r3288 of the Civil Code. In addition, the court may, in its discretion,
grant exemplary damages for a fraudulent or malicious violation of this section.

8 5231 f&JESC ¢ (a) A director shall perform the duties of a director, including duties as a member of any
committee of the board upon which the director may serve, in good faith, in a manner that director believes to be in
the best interests of the corporation and with such care, including reasonable inquiry, as an ordinarily prudent person
in a like position would use under similar circumstances.

(b) In performing the duties of a director, a director shall be entitled to rely on information, opinions, reports or
statements, including financial statements and other financial data, in each case prepared or presented by:

(1) One or more officers or employees of the corporation whom the director believes to be reliable and competent in
the matters presented;

(2) Counsel, independent accountants or other persons as to matters which the director believes to be within that
person's professional or expert competence; or

(3) A committee upon which the director does not serve that is composed exclusively of any or any combination of
directors, persons described in paragraph (1), or persons described in paragraph (2), as to matters within the
committee's designated authority, which committee the director believes to merit confidence, so long as, in any case,
the director acts in good faith, after reasonable inquiry when the need therefor is indicated by the circumstances and
without knowledge that would cause that reliance to be unwarranted.

(¢) Except as provided inSection 5233, a person who performs the duties of a director in accordance with
subdivisions (a) and (b) shall have no liability based upon any alleged failure to discharge the person's obligations as
a director, including, without limiting the generality of the foregoing, any actions or omissions which exceed or
defeat a public or charitable purpose to which a corporation, or assets held by it, are dedicated.

¥ B8 7111 &R Subject to any other provision of law of this state applying to the particular class of corporation
or line of activity, a corporation may be formed under this part for any lawful purpose; provided that a corporation all
of the assets of which are irrevocably dedicated to charitable, religious, or public purposes and which as a matter of
law or according to its articles or bylaws must, upon dissolution, distribute its assets to a person or persons carrying
on a charitable, religious, or public purpose or purposes may not be formed under this part.
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25 9111 fEEJFE 2 Subject to any other provision of law of this state applying to the particular class of corporation
or line of activity, a corporation may be formed under this part primarily or exclusively for any religious purposes.
85 6910 {E&JFSZ © Foreign corporations transacting intrastate business shall comply with Chapter 21 (commencing
withSection 2100) of Division 1, except as to matters specifically otherwise provided for in this part and except that
Section 2115shall not be applicable.

* 852101 &S ¢ (a) Any foreign corporation (other than a foreign association) not transacting intrastate business
may register its corporate name with the Secretary of State, provided its corporate name would be available pursuant
toSection 201to a new corporation organized under this division at the time of such registration.

(b) Such registration may be made by filing (1) an application for registration signed by a corporate officer stating the
name of the corporation, the state or place under the laws of which it is incorporated, the date of its incorporation,
and that it desires to register its name under this section; and (2) a certificate of an authorized public official of the
state or place in which it 1s organized stating that such corporation is in good standing under those laws. Such
registration shall be effective until the close of the calendar year in which the application for registration is filed.
Y5 6310 &JFSZ ¢ If any record subject to inspection pursuant to this chapter is not maintained in written form, a
request for inspection is not complied with unless and until the corporation at its expense makes such record available
in written form. For the purposes of this chapter “written” or “in writing” also includes cathode ray tube and
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similar electronic communications methods.

“ 55 6311 &[5 32 - Any inspection under this chapter may be made in person or by agent or attorney and the right of
inspection includes the right to copy and make extracts.

B 6312 RIS ¢ Any right of inspection created by this chapter extends to the records of each subsidiary of a
corporation.

® 5 6320 f&JFSZ ¢ (a) Each corporation shall keep:(1) Adequate and correct books and records of account;(2)
Mmutes of the proceedings of its members, board and committees of the board; and(3) A record of its members
giving their names and addresses and the class of membership held by each.

(b) Those minutes and other books and records shall be kept either in written form or in any other form capable of
being converted into clearly legible tangible form or in any combination of the foregoing. When minutes and other
books and records are kept in a form capable of being converted into clearly legible paper form, the clearly legible
paper form into which those minutes and other books and records are converted shall be admissible in evidence, and
accepted for all other purposes, to the same extent as an original paper record of the same information would have
been, provided that the paper form accurately portrays the record.

® B 6321 &S 1 Except as provided in subdivision (¢), (d), or (f), the board shall cause an annual report to be sent
to the members not later than 120 days after the close of the corporation's fiscal year. Unless otherwise provided by
the articles or bylaws and if approved by the board of directors, that report and any accompanying material sent
pursuant to this section may be sent by electronic transmission by the corporation (Section 20). That report shall
contain in appropriate detail the following:

(1) The assets and liabilities, including the trust funds, of the corporation as of the end of the fiscal year.

(2) The principal changes in assets and liabilities, including trust funds, during the fiscal year.

(3) The revenue or receipts of the corporation, both unrestricted and restricted to particular purposes, for the fiscal
year.

(4) The expenses or disbursements of the corporation, for both general and restricted purposes, during the fiscal year.
(5) Any information required bySection 6322.

(c) Subdivision (a) does not apply to any corporation which receives less than twenty-five thousand dollars ($25,000)
in gross revenues or receipts during the fiscal year.

(d) Where a corporation has provided, pursuant to Section 5510, for regular meetings of members less often than
annually, then the report required by subdivision (a) need be made to members only with the frequency with which
regular membership meetings are required, unless the articles or bylaws require a report more often.

() A corporation which in writing solicits contributions from 500 or more persons need not send the report otherwise
required by subdivision (a) if it does all of the following:

(1) Includes with any written material used to solicit contributions a written statement that its latest annual report will
be mailed upon request and that such request may be sent to the corporation at a name and address which is set forth
in the statement.

The term  “annual report”  as used in this subdivision refers to the report required by subdivision (a).
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(11) Promptly mails a copy of its latest annual report to any person who requests a copy thereof; and

(1i1) Causes its annual report to be published not later than 120 days after the close of its fiscal year in a newspaper of
general circulation in the county in which its principal office is located.

“ B8 5012 &S ¢ All references in this part, Part 2 (commencing with Section 5110), Part 3 (commencing
withSection 7110), or Part 4 (commencing withSection 9110) to financial statements of a corporation mean
statements prepared in conformity with generally accepted accounting principles or some other basis of accounting
which reasonably sets forth the assets and liabilities and the income and expenses of the corporation and discloses the
accounting basis used in their preparation.

® g5 6333 f&J5 52 : The accounting books and records and minutes of proceedings of the members and the board and
committees of the board shall be open to inspection upon the written demand on the corporation of any member at
any reasonable time, for a purpose reasonably related to such person's interests as a member.

“ 55 6334 f6&JF S : Every director shall have the absolute right at any reasonable time to inspect and copy all books,
records and documents of every kind and to inspect the physical properties of the corporation of which such person is
a director.
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T B 6336 E&JESZ ¢ () Upon refusal of a lawful demand for inspection under this chapter, or a lawful demand
pursuant toSection 6330orSection 6333, the superior court of the proper county, or the county where the books or
records in question are kept, may enforce the demand or right of inspection with just and proper conditions or may,
for good cause shown, appoint one or more competent inspectors or independent accountants to audit the financial
statements kept in this state and investigate the property, funds and affairs of any corporation and of any subsidiary
corporation thereof, domestic or foreign, keeping records in this state and to report thereon in such manner as the
court may direct.

(b) All officers and agents of the corporation shall produce to the inspectors or accountants so appointed all books
and documents in their custody or power, under penalty of punishment for contempt of court.

(c) All expenses of the investigation or audit shall be defrayed by the applicant unless the court orders them to be
paid or shared by the corporation.

® 55 6811 fE&JE S22 Any director of any corporation who concurs in any vote or act of the directors of the corporation
or any of them, knowingly and with dishonest or fraudulent purpose, to make any distribution with the design of
defrauding creditors, members, or the corporation, is guilty of a crime. Each such crime is punishable by
imprisonment in a state prison or by a fine of not more than one thousand dollars ($1,000) or imprisonment in county
jail for not more than one year, or both such fine and imprisonment.

¥ 85 6812 &S ¢ (a) Every director or officer of any corporation is guilty of a crime if such director or officer
knowingly concurs in making or publishing, either generally or privately, to members or other persons (1) any
materially false report or statement as to the financial condition of the corporation, or (2) any willfully or fraudulently
exaggerated report, account or statement of operations or financial condition, intended to induce and having a
tendency to induce, contributions or donations to the corporation by members or other persons.

(b) Every director or officer of any corporation is guilty of a crime who refuses to make or direct to be made any
book entry or the posting of any notice required by law in the manner required by law.

(c¢) A violation of subdivision (a) or (b) of this section shall be punishable by imprisonment in state prison or by a

fine of not more than one thousand dollars ($1,000) or imprisonment in the county jail for not more than one year or
both such fine and imprisonment.
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" See Mulligan, supra note 3, at 1984.

" See Dana Brakman Reiser, Dismembering Civil Society: the Social Cost of Internally Undemocratic Nonprofits, 82
OR. L. REV. 829, 835 (2003).

7 See Thomas Lee Hazen & Lisa Love Hazen, Punctilios and Nonprofit Corporate Governance: A Comprehensive
Look at Nonprofit Directors”  Fiduciary Duties 8 (University of North Carolina Legal Studies Research Paper No.
1920467, 2011) avarlable at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1920467.

P See id. at 43-44.
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? See id. at 19-20.

¥ See id. at 20.

* See JAMES J. FISHMAN & STEPHEN SCHWARZ, NONPROFIT ORGANIZATIONS: CASES AND MATERIALS 219 (3d ed.
2000).

¥ See James J. Fishman, Zmproving Charitable Accountability, 62 MD. L. REV. 218, 237 (2003).

* See Alan R. Palmiter, Duty of Obedience: The Forgotten Duty, 55 N.Y.L. SCH. L. REV. 457, 467 (2011).

" See Manny, supra note 77, at 20.
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% See Fishman, supra note 85, at 238.

¥ See Rob Atkinson, Obedience as the Foundation of Fiduciary Duty, 34 J. CORP. L. 43, 45

(2008).

? See Manny, supra note 77, at 20.

' See Peggy Sasso, Searching for Trust in the Not-for-Protit Boardroom: Looking Beyond the Duty of Obedience to
Ensure Accountability, 50 UCLA L. REV. 1485, 1507 (2003).

* See Melanie DiPietro, Duty of Obedience: A Medieval Explanation for Modemn Nonprofit Governance
Accountability, 46 DUQ. L. REV. 99, 102-03 (2007).

? See Linda Sugin, Resisting the Corporatization of Nonprofit Governance: Transtorming Obedience IntoFidelity, 16
FORDHAM L. REV. 893, 904-05 (2007).
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¥ See Jeremy Benjamin, Reinvigorating Nonprotit Directors’  Duty of Obedience, 30 CARDOZO L. REV. 1677, 1638

(2009).
? See Manhattan Eye, Ear & Throat Hospital v. Spitzer, 715 N.Y.S.2d 575, 575-77 (N.Y. 1999).

96

See Benjamin, supra note 94, at 1689.
7 N.C.G.S.A. §55A-8-30 (2010). " FEERILREFAGNIEEFE AL | B ERFEE -
“ () A director shall discharge his duties as a director, including his duties as a member of a committee:
(1) In good faith; (2) With the care an ordinarily prudent person in a like position would exercise under similar
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circumstances; and (3) In a manner the director reasonably believes to be in the best interests of the corporation.
(b) In discharging his duties, a director is entitled to rely on information, opinions, reports, or statements, including
financial statements and other financial data, if prepared or presented by:
(1) One or more officers or employees of the corporation whom the director reasonably believes to be reliable and
competent in the matters presented; (2) Legal counsel, public accountants, or other persons as to matters the director
reasonably believes are within their professional or expert competence; or (3) A committee of the board of which he
is not a member if the director reasonably believes the committee merits confidence.”
* See Hazen & Hazen, supra note 72, at 49.
? See Robert S. Lesher, 7he Non-Profit Corporation: A Neglected Stepchild Comes of Age, 22 BUS. LAW. 951, 969
(1967).
 N.C.G.S.A. §1-539.10 (2011). JEMGRIE S By

“(a) A volunteer who performs services for a charitable organization or a volunteer engaged in providing emergency
services is not liable in civil damages for any acts or omissions resulting in any injury, death, or loss to person or
property arising from the volunteer services rendered if:
(1) The volunteer was acting in good faith and the services rendered were reasonable under the circumstances; and
(2) The acts or omissions do not amount to gross negligence, wanton conduct, or intentional wrongdoing.
(3) The acts or omissions did not occur while the volunteer was operating or responsible for the operation of a motor
vehicle.”
42 US.C.A. § 14503 (2011).
42 US.C.A. § 14502 (2011).
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SHNEIEA R e e g FERDERMBEE FEEEL -(4) V2R

" N.C.G.S.A. § 55A-8-10(a) (2010). ARy -

“(a) The superior court of the county where a corporation's principal office (or, if there is none in this State, its
registered office) is located may remove any director of the corporation from office in a proceeding commenced
either by the corporation or by its members holding at least ten percent (10%) of the votes entitled to be cast of any
class of members, if the court finds that:

(1) The director engaged in fraudulent or dishonest conduct, or gross abuse of authority or discretion, with respect to
the corporation, or a final judgment has been entered finding that the director has violated a duty set forth in G.S.
55A-8-30 through G.S. 55A-8-33, and

(2) Removal is in the best interest of the corporation.”

" REVISED MODEL NONPROFIT CORPORATION ACT §88.08, 8.09 (2008).

' Nixon v. Lichtenstein, 959 S.W. 2d 854, 861 (Mo. Ct. App. 1997).

" Gilbert M. & Martha H. Hitchcock Found. v. Kountze, 720 N. W. 2d 31, 33-35 (2006).

" N.C.G.S.A. § 55A-7-40(2)(2010). SEMEIFE By

“(a) An action may be brought in a superior court of this State, which shall have exclusive original jurisdiction over
actions brought hereunder, in the right of any domestic or foreign corporation by any member or director, provided
that, in the case of an action by a member, the plaintiff or plaintiffs shall allege, and it shall appear, that each
plaintiff-member was a member at the time of the transaction of which he complains.”
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PR be 2 @ PRI FIE A2 0E 0 (2) 4o
BEA LT E R ROP P NMEFRL P EF B2 EG(3) &
¢ (Audit Committee ) - (4) & fosbgng 44
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% See Mulligan, supra note 3, at 1989.
" See Glenn T. Troyer, David E. Jose & Andrea D. Brashear, Govemance Issues for Nonprofit Healthcare
Organizations and the Implication of the Sarbanes-Oxley Act, 1 IND. HEALTH L. REV. 175, 199-200 (2004).
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" See id, at 207.

H 2 RS U UL B R > T RS @2 4F#EAS | (Sample Conflict of Interest Policy), available at
http://www.irs.gov/instructions/11023/ar03.html. (last visited: Oct. 21, 2011)

"0104E K Form 990-Part VI-Section B. Policies-127 %

” 12a Does the organization have a written conflict of interest policy? ZZ “No,” go to line 13 ........

b Are officers, directors or trustees, and key employees required to disclose annually interests that could give rise to
conflicts?

¢ Does the organization regularly and consistently monitor and enforce compliance with the policy? 7/ “Yes,”
describe 1n Schedule O how this 1s done.”

" 20104k Form 1023-Part V. Compensation and Other Financial Arrangements With Your Officers, Directors,
Trustees, Employees, and Independent Contractors.” % :

" 5a Have you adopted a conflict of interest policy consistent with the sample conflict of interest policy in Appendix
A to the instructions? If  “Yes,” provide a copy of the policy and explain how the policy has been adopted, such as
by resolution of your governing board. If “No,” answer lines 5b and 3c.

b What procedures will you follow to assure that persons who have a conflict of interest will not have

influence over you for setting their own compensation?

¢ What procedures will you follow to assure that persons who have a conflict of interest will not have

influence over you regarding business deals with themselves?

Note: A conflict of interest policy is recommended though it is not required to obtain exemption.Hospitals, see
Schedule C, Section I, line 14.”
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* See Pamela A. Mann, Advising Nonprofit Organizations 2011, 959 PLI/TAX 39, 57 (2011).
° See Troyer, Jose & Brashear, supra note 109, at 208.
1 See id,
72010 A Form 990-Part2 27 £1BH :

“Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and
statements, and to the best of my knowledge and belief, it is true, correct, and complete. Declaration of preparer
(other than officer) is based on all information of which preparer has any knowledge.”
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See Troyer, Jose & Brashear, supra note 109, at 209.
" Sarbanes & Oxley Act §1107 > f&IF 18 U.S.C. §1513(e):

‘le) Whoever knowingly, with the intent to retaliate, takes any action harmful to any person, including
interference with the lawful employment or livelihood of any person, for providing to a law enforcement officer any
truthful information relating to the commission or possible commission of any Federal offense, shall be fined under
this title or imprisoned not more than 10 years, or both.” ~
20104 ffForm 990-Section B. Policies-132 A% :

“13 Does the organization have a written whistleblower policy?”
e aEEL > TR E ECERIA | o http://www.xfactorlle.com/resourcesArticlesDetail.asp?id=72. (Fx{% <
FHHHA 2011 410 B 23 H)
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See Troyer, Jose & Brashear, supra note 109, at 210.

? See id. at 211.

" See Mulligan, supra note 3, at 1992-96.
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See Mulligan, supra note 3, at 1985.
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" See id, at 1986.

Y0 See id, at 1987.

' See Judith L. Miller, 7he Board as a Monitor of Organizational Activity: The Applicability of Agency Theory to
Nonprofit Boards, 12 NONPROFIT MGMT. & LEADERSHIP 429, 438 (2002).

" See Mulligan, supra note 3, at 1987-88.
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¥ See Hazen & Hazen, supra note 72, at 43-45.
" See Susan N. Gary, Regulating the Management of Charities: Trust Law, Corporate Law, and Tax Law, 21 U.
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" See id. at 24-25.

59



137
(=) Fipt ')
BBk p e 2] Frs b 2 thAR R E B RE R

eI l'«frﬂ&,, ZR 2 fé;@»if’g%i 0 é."“"ﬁ?/éi B s 3 5 W 2 e RE

gy ™
{ﬁﬁi\éi\' d HESriE o JT/(‘J\; 'ﬂ%? At g%i@f‘]%ﬁ%%ii#i° 5 4o
A

N\

¥
w’@%“%—%ﬁﬁa%ﬁﬁi%?&?ﬂgﬁﬁfi%%ﬂAﬁ%v

NP A _T_;%d 5133;%%;%@%&3;%51&?‘3#@ ,»}; |552% R & 2
BR A BRBELSELE > RERFERLEF N A EREMEL 2
PR ART R EMP o BER GRS E S XD

Tl
N
I'\'f
B 3
'L o=

=
;2:\
A&k
ot R
&=
uh W
S W e A
T‘&: =
2
I,
W

Firh TP Fs Y2 B oD IR R A E F R d Fin T R
AR 2R p d A E ﬁ*“ﬁ’mfﬁ&i
LA )E AR I E A o bl4e e 2003
RkInik & 3 M s B2y 2 4 > g o B2y J12 4 5 1996 :&fr 2000
£ SRR 0 B A d o ReH H LT e o B

L
2, < . N 2 2 > ~ 2 2 1
RAIE A BB L P4 2 B B AR HEP ¥

T,
4
i
=
W =
: E
i,
B
1+ “Zﬂk‘
Rl \
[
E'RS

B fo AR LR IUR] o d SRR R ARRHE ARk
S X g LIRS c FRETHN LR ABLER A F GBI L4 08

Y See id. at 25.
¥ See id, at 27-29.
¥ See id. at 30.

60



F1# 2. 4 (on an Individual's Self-Interest ) & A=37% » $3TiE /2 2. A B 7 3iE

FORE o G b M A L EFEAN P F Y FRAE T p e Pyl
=,

FHEF LR R ARAT R AAFINE A Y R BEEBE
?L»—% IJL‘-—%“’%’tf"/LL’L“%—LV'J';X'%‘?'Y%}IE" (fl‘.jfﬂ_

FHALIE A2 JFF R YA ET Mﬁ;%:}* ° }?f R

&

> p B} a t

Klick #c#:{- Sitkoff x4~ 2n5 > d VR EE §
® A7 E o RiEA 75

X ke

A e s ripw frd B KAT E 0 HRRBE oIz h e 3 T ;‘;173 *
A B RS HT A A 2 FEE o itk © L @ﬁ%ﬁ P
S B T 2 #L'r%g'pfn,ﬂ SRE O Aok IR 2T

% &
ERLFET Mﬂg%ﬁ’@{ﬁ%%ﬂgﬁii;i’fﬁﬁ%&i
B f

" See id. at 31-32.
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